In Rose v. Haskins,' the Court of Appeals for the Sixth Circuit reiterated the orthodox view that since a prisoner parole system is not constitutionally compelled, parole status is merely a "privilege" regulated by statute and not circumscribed by either the specific constitutional guarantees applicable to a criminal proceeding nor the traditional safeguards of procedural due process. However, recent Supreme Court decisions have so undercut the basic assumptions surrounding the "privilege" concept that the analyses and conclusions of Rose and its predecessors have been rendered highly questionable.
In Rose v. Haskins,' the Court of Appeals for the Sixth Circuit reiterated the orthodox view that since a prisoner parole system is not constitutionally compelled, parole status is merely a "privilege" regulated by statute and not circumscribed by either the specific constitutional guarantees applicable to a criminal proceeding nor the traditional safeguards of procedural due process. However, recent Supreme Court decisions have so undercut the basic assumptions surrounding the "privilege" concept that the analyses and conclusions of Rose and its predecessors have been rendered highly questionable.
In 1964, petitioner Rose was paroled from concurrent sentences for conviction of forgery and passage of valueless checks. However, the Ohio Paroles Commission summarily revoked its grant when petitioner's ex-wife accused him of the molestation of their minor daughter. Upon rejection of his request to-be prosecuted on the molestation charge, 2 Rose instituted a habeas corpus action attacking the constitutional validity of his confinement based upon revocation of parole without a hearing, claiming violation of his rights under the fourth, sixth, eighth, thirteenth and fourteenth amendments. Denied relief first in Ohio and then by a United States district court, Rose filed his appeal with the Sixth Circuit. In affirming the decision below, the court concluded that parole status is merely a "privilege" granted by the grace of the state, and not a "right" protected by procedural due process. It was further emphasized that the procedural safeguards claimed by Rose are only applicable in criminal cases prior to a conviction and that judicial review of state administrative procedures involving the post conviction disposition of criminals is a wholly unwarranted interference with an "exclusively state function." 4 Having thus disposed of the constitutional arguments, the court relegated Rose to his remedies under the Ohio parole statutes and, finding no provision for a hearing therein, dismissed the appeal. ' The privilege-right distinction, as delineated in Rose, has been used to dispose of numerous claims associated with conditional prison releases 6 and a variety of other forms of governmental largess. 7 But the supporting rationale, that a gratuitous grant can 4 Id. at 93, 96. 1 Both the states and the federal government have provided enabling legislation creating parole commissions which are possessed with characteristically broad discretionary powers as to the selection of parole candidates, imposition of restrictions on their status, and revocation for violation of those conditions. See Parole, 13 CRIME & DELINQUENCY 209 (1967) . However, state statutory provisions as to the procedural requirements necessary at parole revocation proceedings differ widely: nine explicitly deny any right to a hearingsixteen (including Ohio) make no provision for a hearing; twenty-ive explicitly require a hearing. In a small number of jurisdictions the legislatures have provided such further safeguards as confrontation, cross-examination, and presence of counsel. See Sklar, Law and Practice in Probation and Parole Revocation Hearings, 55 J. CRIM. L.C. & P.S. 175 (1964) .
' Foremost among these decisions is Escoe v. Zerbst, 295 U.S. 490 (1935) , in which Justice Cardozo, while construing the Federal Probation Act to require notice and hearing prior to probation revocation, stated that "we do not accept the petitioner's contention that the privilege [of hearing] has a basis in the Constitution, apart from any statute." Id. Likewise, a majority of jurisdictions still view parole and probation as being entirely regulated by statute, and invoke the privilege-right distinction to counter all claims to procedural due process. E.g., Eason v. Dickson, 390 F.2d 585 (9th Cir. 1968 S. 886 (1961) , the Court concluded that the question of whether summary dismissal of a short-order cook from a defense facility was a denial of due process "cannot be answered by easy assertion that, because she had no constitutional right to be there in the first place, she was not deprived of liberty or property by the Superintendent's action." Id. at 894. See note 12 infra.
' The initial erosion of the privilege-right distinction appears to have been in those areas in which the grant of the benefit or status was conditioned upon the grantee's agreement, explicit or implied, to abstain from thq exercise of some right protected by an express clause in the Constitution. See Sherbert v. Verner, 374 U. S. 398 (1963); Speiser v. Randall, 357 U.S. 513 (1958) . See also Birnbaum v. Trussell, 371 F.2d 672 (2d Cir. 1966 ). Lacking such a direct effect on an express right, the Court will attempt to balance competing public and private concerns to determine whether the regulation's "incidental" effect on constitutional rights (the so-called "chilling effect A further method of circumventing the privilege-right distinction has been through the equal protection clause. That is, regulations limiting eligibility for a "privilege" to that class of persons willing to conform to "unreasonable" rules of conduct have been consistently struck down as arbitrary and discriminatory and therefore in violation of the fourteenth amendment. See Douglas v. California, 372 U.S. 353 (1963) ; Brown v. Board of Educ., 347 U.S. 483 (1954) ; Wieman v. Updegraff, 344 U. S. 183 (1952) .
Finally, certain decisions indicate that the distinction may be circumvented by relying on an independent right to procedural due process which requires at least minimum procedural standards (such as a hearing) to help assure that a condition of the "privilege" had, in fact, been violated, see Greene v. McElroy, 360 U.S. 474 (1959) 429, 90 A.2d 690 (1952) ), there at least must be a hearing to insure that there is a nonarbitrary factual basis for the commission's decision. Moreover, since the right to be free from restraint is carefully safeguarded, it is necessary to balance this right against the state interest in denying procedural safeguards so as to determine whether such denial is "reasonable" or is "arbitrary" in terms of the goals and functions of a parole system. interests, whether originally acquired as privileges or rights, are constitutionally protected and that [w] hether the Constitution requires that a particular right obtain in a specific proceeding depends upon . . . the nature of the alleged right involved, the nature of the proceeding, and the possible burden on that proceeding . . .,
Judicial reliance on the "privilege" concept has thus given way to a process of inquiry whereby courts undertake a thorough study of the objectives and procedures of the program in question as well as the nature of the status interest involved, in order ultimately to determine whether the alleged need to deny due process protections at a revocation or withdrawal proceeding is justified by state interests important enough to outweigh the resulting effect on the interests of the individual." Indeed, recent decisions indicate that even where there is a substantial state interest involved, at least the minimum procedural safeguard of a hearing must be afforded as a built-in assurance that an administrative decision is not based on grounds that are arbitrary, capricious, or in derogation of a constitutional guarantee.' 2 This expanded view of the scope of procedural due process thus mandates a re-evaluation and analysis of parole status and parole revocation procedure far different from the inquiry made by the Sixth Circuit in Rose v. Haskins. Parole is the release of a criminal from a penal institution under supervision and prescribed conditions which, if violated, may necessitate reimprisonment.'" The state's interest in granting parole, 10 Hannah v. Larche, 363 U.S. 420, 442 (1960) . "Thus, summary dismissal of a short-order cook deemed to be a security risk was held justified when denial of her employment interest was balanced against the government's interest in the freedom of administration and the fullest security of key facilities. Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886 (1961) . On the other hand, due process was found to require a hearing prior to the dismissal of a student from a state university, for the student's interest in his education, both in terms of personal improvement and future opportunity, was viewed as "outbalancing" the university's interest in taking summary action to discipline "troublemakers." Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961) . while partially economic,' 4 is primarily the rehabilitation of the criminal so as both to protect society and to create a law-abiding citizen.' 5 But to the extent that his actions are restrained by certain conditions, the parolee remains in the "custody" of the state authorities, who have a continuing interest in his observance of these conditions. Thus, upon reasonable cause to believe that a parolee has been guilty of a violation, parole commissions generally have both the statutory authority and the obligation to make full inquiry into the truth of accusations as well as to determine whether the alleged violative act was accompanied by any mitigating circumstances. The commissions then exercise their penological expertise in making a discretionary decision as to whether the state interest would best be served by reimprisonment, alteration of the parolee's conditions, or release upon the same function, probation a judicial function and conditional pardon an executive function. In substance, however, there is little difference between the three. See Comment, 12 WAYNE L. REv. 638 (1966) . Probation is granted by the trial judge, usually prior to sentencing, but, as in the other two forms of conditional release, the probationer loses the right to vote, to hold public office, to hold or dispose of certain property, and to receive licenses. See Adult Probation, 13 CRIME & DELINQUENCY 159, 163-64 (1967) . Conditional pardon, on the other hand, is granted by the governor, but, as a form of prisoner release, is "slowly becoming extinct," although it often serves as precedent to "form the basis in many jurisdictions for modern parole revocation decisions." Sklar, supra note 5, at 184. It is asserted, however, that for purposes of revocation proceedings the differences between the three forms lack legal significance, for in each case the essence of the proceeding is (1) the factual determination of a breach of conditions, (2) a weighing and evaluating of all factors involved, and (3) This analysis of the parole revocation process reveals that a primary interest of the state is the proper penological disposition of a parolee, based upon an accurate factual determination of whether or not there was a violation, and a full consideration of possible mitigating circumstances. Thus, it would seem in the best interest of the state to insure the accuracy of the factual determination by imposing upon itself the slight burden of providing the parolee with the minimum protection of a hearing. The public purpose served by denying a hearing is, at best, remote; 7 while in terms of society's interest in the rehabilitation of criminals, it seems that a summary revocation creates the very antithesis of the mutual trust between the parolee and the law which parole is designed to engender. Indeed, the only viable state objection, and one which appears throughout the Rose opinion, is that "legislation defining what conduct constitutes a crime and fixing the sentence to be imposed upon conviction therefor and the manner in which the sentence shall be served"' 9 is exclusively a state function. 846 (1957) , and were examined by Judge Celebreeze in his dissent to Rose. 388 F.2d at 101-02. Those reasons include, first, a fear that the public will be endangered by allowing a supposed violator to be at large until a hearing is arranged. The obvious reply to this is that within the criminal trial context this danger has been dealt with by the simple device of temporary detention without bail prior to a determination of guilt. Secondly, it is frequently contended that accusers, fearing reprisal, will not testify if they must confront the parolee. But this fear, however valid, should not serve to deny parolees a hearing. Denial of confrontation may be justified in certain contexts, see discussion of Williams v. New York, note 35 infra, but such denial is generally deemed to run counter to the whole notion of "fundamental fairness," while further increasing the danger that secret accusations may be based on faulty or biased information. See In re Gault, 387 U.S. 1 (1967); Beard v. Stahr, 370 U.S. 41, 43 (1962) (Douglas, J., dissenting). Indeed, this observation appears especially apt within the context of Rose in which the parolee's accuser was his ex-wife, who apparently was unwilling to swear out a warrant on the charge. Finally, objections have been raised to the increased burden on the parole commissions which would result from the imposition of procedural requirements. This fear, however, is not substantiated by evidence, see 388 F.2d at 102, and, nevertheless, must be deemed inconsequential when weighed against the conflicting interests of the parolee. judicial legislation and administration of a state's penal system appears wholly unwarranted. By imposing minimum protections at parole revocation proceedings the courts are merely concerning themselves with the constitutional validity of the methods of fact determination which the legislature has selected." Certainly, the courts still must defer to the expertise of the appointed authorities in their application of nonarbitrary criteria, in their evaluation of facts fairly established, and in their discretion as to the final disposition of each case.
Moreover, while no substantial public interest is served by denying a hearing, such denial could result in considerable harm to the interests of a parolee. It is obvious that a parolee's liberty is being substantially curtailed by the revocation of parole and that he is entitled to some assurance that the factual basis for such deprivation is arrived at fairly and accurately." Likewise, even if 178 (1967) . Further, while a parolee conceptually may be deemed a "prisoner" by the fact that the conditions on his liberty constitute "custody," the requirements of security and discipline which support restrictions on a prisoner's -substantive and procedural rights are substantially diminished once the parolee has left the confines of the prison. Thus, the mere assertion that "a state prisoner on parole is in custody," which was already made by the majority in Rose, is an insufficient basis for the conclusion that such a prisoner "does not have a constitutional right to a hearing on a state parole revocation." 388 F.2d at 95. 
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one of his parole conditions has been violated, the parolee retains an interest in the opportunity to present mitigating circumstances, such as evidence of his good character or of the involuntary nature of the breach, 22 so that the parole authority can make a more reasonable, and perhaps more lenient disposition of his case within the range of available alternatives. Beyond this interest in his basic freedoms, the parolee also has an interest in safeguarding any personal reputation he had retained or regained within his community, as well as any meaningful chance for future employment.
Denial of the minimum safeguard of a revocation hearing serves neither the state's interest i n an effective and rehabilitative parole system nor the parolee's interest in retaining his liberty, for neither interest is validly served without procedural safeguards to help guarantee greater accuracy in the fact-determining process. Therefore, the Rose court should not have relied on the simplistic privilege-right analysis, but instead should have initiated a more detailed inquiry into petitioner's substantial due process claims. Such an inquiry would reveal that basic notions of fundamental fairness demanded that Rose be afforded an opportunity to be heard prior to the crucial determination made by the Commission.
Having concluded that due process requires a parole revocation hearing,-there still remains the important question of whether -1 It should be noted that in addition to the privilege-right distinction, there are a number of other theories which are frequently relied upon to deny a parolee due process protections at revocation proceedings. While the theory of "constructive custody" has already been analyzed, note 22 supra, the "contract" and "parens patriae" theories merit brief discussion. The contract theory involves the assertion that a parolee accepts the condition of summary revocation of his status at the time of the parole grant and that he thereby waives all claim to his right to due process. See Fuller v. State, 122 Ala. 32, 26 So. 146 (1899); In re Lorette, 126 Vt. 286, 228 A.2d 790 (1967). This theory, while ironically recognizing that there is a right to due process which has been waived, has a fundamental weakness in that the waiver is obviously coercive and thus invalid. Furthermore, the Supreme Court in Burns v. United States specifically stated that a parole grant "is not a contract, but a favor." 287 U.S. at 220.
The most recent argument, as expressed in Hyser v. Reed. 318 F.2d 125, 138 (D.C. Cir. 1963), is that the parole commission acts as parens patriae of the parolee and that therefore the protections of due process are unnecessary. However, any validity to this argument has now been completely undercut by the Supreme Court's analysis and conclusion in In re Gault, 387 U.S. 1, 26 (1967).
[Vol. 1969: 139 such a hearing should include any further procedural safeguards.-" Fortunately, the Supreme Court has recently enunciated procedural guidelines for situations closely analogous to parole revocation. For instance, in Mempa v. Rhay 25 the Court held that a convicted criminal has a right to counsel at a proceeding for revocation of probation when that proceeding involves the imposition of a deferred sentence. The Court reasoned that because the degree of punishment is partially dependent upon a discretionary assessment of a probationer's character, prior conduct, and various other factors, there is a vital necessity "for the aid of counsel in marshalling the facts, introducing evidence of mitigating circumstances and in general aiding and assisting the defendant to present his case as to sentence. 2 1 6 The Court further emphasized that the necessity for counsel is even more compelling since imposition of sentence on the prior conviction "is based on the alleged commission of offenses for which the accused is never tried." 7
The rationale in Mempa appears equally applicable to parole revocation proceedings. The similarity and inter-relationship between parole and sentencing processes has been recognized by the Supreme Court -and has led the President's Commission on Crime to observe that "parole legislation essentially involves a delegation of sentencing power -to the parole board. -9 It is equally evident -" A person is entitled to a "quality of hearing at least minimally proportioned to the gravity of what he otherwise stands to lose through administrative fiat." Van Alstyne, supra note 9, at 1452.
: 241 (1949) . The Court indicated that while the sentencing judge fixes the early portion of the sentence, parole and probation commissions often fix the details of the latter portion, thereby implementing the policy of individualizing punishment to fit the changing needs of each case. The Court concluded that to effectively implement this policy a sentencing judge must possess the "fullest information possible concerning the defendant's life and characteristics" and that he "not be denied an opportunity to obtain pertinent information by a requirement of rigid adherence to restrictive rules of evidence properly applicable to the trial." Id. at 247. It therefore appears that if the parole and sentencing processes are deemed strictly analogous, Mempa would support a parolee's right to counsel, although Williams would be sufficient basis for denying him the right to confrontation and cross-examination. But see text accompanying notes 39-43 injra. and since an individual's freedom was at stake," due 'o Mempa is not clear as to what role counsel is to assume in relation to the factual determination of whether or not a probation violation did occur. However, the thrust of the decision is not in this direction, but rather is toward the aid of counsel in presenting all evidence and implications favorable to the probationer, so that these factors, along with the trial judge's recommendations, can be considered by the commission prior to the exercise of its discretionary sentencing power. In the context of parole revocations, therefore, Mentpa would primarily support the right to counsel at the evaluative or dispositional phase of the proceeding wherein the commission exercises its discretion following a finding of a breach of conditions. " See note 30 supra. 12 E.g., In re Gault, 387 U.S. the specific basis for imposition of a sentence is "a new finding of fact that was not an ingredient of the offense charged,""' the factual determination must be made at a hearing in which the defendant is afforded "the full panoply" of procedural rights. -Thus, although the situations in Gault and Specht are on the surface distinguishable from parole revocation, 4 3 each stands for the proposition that where there is a genuine factual dispute, the outcome of which may result in restraint of personal liberty, more formalized procedures, beyond a hearing, are required.
Applying this rationale to parole revocation, it seems clear that while a parolee needs aid of counsel at the evaluative phase of the proceeding, 44 that need is even more compelling when he is faced with a specific accusation of a designated offense, the alleged commission of which constitutes the very basis for placing his conditional freedom in jeopardy. 45 Likewise, the parolee and his counsel should be provided with notice of charges so that they have time to gather evidence and prepare defenses to the allegations The main distinction appears to be that in both the Gault and the Specht opinions the Court indicated that it was not dealing with the post-conviction dispositional aspects of the questions presented. Mempa. however, arose in the context of probation revocation, and the Supreme Court found the Gault situation analogous.
" See note 38 supra and accompanying text. " The President's Commission on Law Enforcement recently reported its similar conclusion, stating in part: "The offender threatened with revocation should therefore be entitled to a hearing comparable to the nature and importance of the issue being decided. Where there is some dispute as to whether he violated the conditions of his release, the hearing should contain the basic elements of due process--those elements which are designed to ensure accurate fact finding . . .
[-] such essential rights as reasonable notice of the charges, the right to present evidence and witnesses, the right to representation by counsel -including the right to appointed counsel-and the right to confront and crossexamine opposing witnesses." PRESIDENT'S COMMISSION ON LAW ENFORCEMENT ADMINISTRATION OF JUSTICE TASK FORCE REPORT: CORRECTIONS 88 (1967).
involved. They should be allowed to present all relevant evidence in denial or mitigation of the charges, and should be provided with a transcript of the proceeding sufficient to delineate the grounds for the commissions' decision.
This analysis further suggests that the parolee should have the right to confront and cross-examine accusing witnesses either at the hearing or by interrogatories prior to the hearing. Since the factual determination is so vital to the interests of the parolee, it appears fundamentally unfair to deny him the right to question the very source of the accusations against him.", The importance of confrontation and cross-examination in a proceeding which involves the resolution of conflicting evidentiary implications was stressed in both Gault and Specht as well as in a number of decisions involving various analogous areas of administrative law, 7 Moreover, the burden and inconvenience to the state seems slight when weighed against the fact that the imposition of such additional administrative machinery will insure greater accuracy in the factual 'determination process and thereby serve the interests of both the public and the parolee. Finally, it is contended that the imposition of the above safeguards still allows for flexibility in the administration of parole revocation proceedings. The commission can still maintain control over the fact-finding process by directing the scope of the inquiry and placing reasonable limitations upon counsel's questioning. 9 Moreover, once having ascertained that a violation occurred, the commission retains its great latitude in the exercise of its discretionary powers, for while Mempa would indicate that counsel is required at this evaluative-dispositional phase, Williams precludes any sound contention that the informational sources utilized therein must be at all restricted by the rules of admissible evidence."
In summary, the consistent denial of minimal due process protections to a parolee faced with an administrative proceeding in which the retention of his status is at stake, is based on assumptions which are demonstrably unsound. Further, analysis of parole status and revocation proceedings shows that both state and parolee purposes and interests are best served when the accuracy of the facts upon which the parole authorities act is guaranteed by the imposition of certain procedural safeguards. Finally, by drawing analogies from recent decisions it seems clear that due process requires that in the fact-determining phase a parolee must be afforded notice of charges, presence of counsel, confrontation and cross-examination of witnesses, and a transcript of the proceedings; while in the dispositional phase he should at least have aid of counsel and a chance to present evidence in mitigation of his guilt.
